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I. Background

Justice Action Center (JAC) is a nonprofit organization dedicated to achieving greater
justice for immigrant communities by combining litigation and storytelling.  JAC brings
litigation and advocacy resources to address unmet needs in underserved areas affecting
immigrants.  Founder and director Karen Tumlin is class counsel for DACAmented and
DACA-eligible immigrant youth in Batalla Vidal v. Mayorkas—a case pending in the U.S.
District Court for the Eastern District of New York—that was originally filed in 2016 to
challenge the preliminary injunction on expansions to DACA issued by a federal district court in
Texas.  JAC partners with direct service providers and organizers, including United We Dream,
to leverage the existing power of immigrants’ rights organizations and to fill in holes where
impact litigation should be brought and false narratives about immigrants need to be dispelled.

II. Overview

The proposed rule1 reflects prodigious interdisciplinary thinking about DACA’s
justifications and positive impacts, and responds to prolonged litigation over the program’s
legality.  These comments aim to step back and assess what the objectives of a deferred action
program for immigrant youth—and related administrative relief—should be, and to evaluate the
Department of Homeland Security’s (DHS’s) proposals on whether they meet these goals.  They
also incorporate thinking about the perspectives of immigrant youth of color and/or limited
economic means that should inform specific provisions, concluding for example that issues of
regional and other differential access to educational opportunities must be taken into account by
expanding how DACA eligibility requirements can be satisfied.

JAC believes, and its founder has argued in litigation filings, that the U.S. District Court
for the Southern District of Texas was wrong in concluding that notice-and-comment rulemaking
was necessary for creating the DACA program, as well as in its concerns about the program’s
permissibility under the Immigration and Nationality Act.  In light of that court’s ruling,
however, DHS has an opportunity to enact a bold vision worthy of how integral immigrant youth

1 “Deferred Action for Childhood Arrivals.” 86 FR 53736, 53766-67 (Sept. 28, 2021) (“Proposed Rule”).
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are to our common nation and their local communities.  This aspirational approach would
address five priorities:

● Keep families together;
● Expand how many immigrant youth are covered by deferred action;
● Eliminate bars to eligibility that exclude applicants without good reasons;
● Recognize the complexity of assessing relative worthiness of social contributions

by providing eligibility alternatives reflecting realities of immigrant youths’ lives;
and

● Increase the longevity and security of deferred action grants to minimize
unnecessary filings and disruptions.

Measured against these metrics, which center the young people who are the program’s
beneficiaries, the proposed rule needs significant improvements.  JAC well understands that a
core rationale of DACA is that immigrant youth are “excellent candidates for designation as low
enforcement priorities.”2 “Deferred action” is a deferral of otherwise active enforcement,
so—even apart from resource considerations in DHS’s budgets—low prioritization implies that
in DHS’s view there are some “high priority” immigrants who cannot be covered by this
rulemaking.  Yet nothing in the court decisions on DACA requires DHS to hew so closely to the
overly narrow and now-outdated 2012 eligibility requirements as it does in this proposed rule, or
to limit itself to one form of administrative relief through deferred action alone.

Unlike for many other issues it canvasses, the proposal conspicuously fails to suggest
expanded alternatives to the core feature of DACA: its coverage.  As a result, this rule fails to
meet the moment that demands ambitious protection for immigrant youth, not static and stale
codification.  This imperative is especially pressing after the prior four years of dehumanizing
attacks on immigrants and their families within and beyond the courts; the rule’s technocratic
language cannot capture the betrayal and uncertainty that have loomed over DACAmented and
DACA-eligible people’s lives, and those of their relatives and relationships, with DACA in
limbo.  Congress is the only body that can and must provide a permanent citizenship solution for
immigrant youth, but DACA remains a powerful and necessary administrative tool to help
manage an otherwise unwieldy and outdated immigration system that continues to be motivated
by racism.  The Biden administration must do more than aim to simply carry on DACA as it
currently exists.  It is time to reimagine DACA.

While glimpses of the love and emotion that animate DACA’s statistical benefits are
visible in the proposed rule’s explanations, DHS and the Biden-Harris administration as a whole
have missed the mark by failing to unveil a dynamic DACA 2.0 for the 2020s.  This rule ossifies
original DACA 2012 rather than modernizing it for a new decade, and thereby thwarts the

2 Id. at 53753.
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momentum of President Biden’s Day One exhortation that DHS “preserve and fortify” DACA.3

At bottom, the proposal fails to recognize that its audience is not a single Texas federal judge but
millions of immigrant youth and their families, friends, neighbors, employers, colleagues, and
co-parishioners, with profound reliance interests and ties to their communities in our shared
country.

Predicting legal rulings is imprecise and fraught; rather than tailoring its rule to conform
to an obsolete, cramped view of deferred action, we urge DHS to revise the proposed provisions
so they reflect an inclusive and fully achievable vision of what DACA’s next incarnation should
be.  In the words of the lead DACA plaintiff in the Batalla case, Martín Batalla Vidal, certified
nursing assistant at a rehabilitation clinic for traumatic brain injury in Queens, NY, “our fight
continues for permanent protection for DACA recipients and all undocumented people.”4

III. Analysis

A. Family Unity

The proposal includes a “family assessment” that concludes: “DHS has determined that
the implementation of this proposed rule would not negatively affect family well-being, but
rather would strengthen it.  This regulation would create a positive effect on the family by
allowing families to remain together in the United States and enabling access to greater financial
stability.”5 While there are certainly beneficial aspects to the rule’s impact on immigrant and
mixed-status families, the assessment is glaringly incomplete.  For example, it rightly mentions
the more than 250,000 children born to DACA families but ignores those children’s grandparents
in the United States.

DACAmented youth and those who should be eligible for the program have parents,
spouses, and other loved ones who are central to their lives but unaddressed in the family
assessment, or the proposal as a whole.  JAC encourages a holistic approach to the new DACA
program’s scope, both in terms of expanding the eligibility criteria—as described in the next
section—and also including close family members in a parallel parole-in-place program.

Without underplaying the importance of any of the judicial opinions on deferred action,
we think it is vital that DHS not only continue its strong and welcomed legal stance against those
who want to torpedo DACA—including litigation currently pending at the U.S. Court of Appeals

5 Proposed Rule, 86 FR at 53813.

4 Josh Gerstein and Rebecca Rainey, “Supreme Court rejects Trump effort to end DACA.” Politico (June 18, 2020),
https://www.politico.com/news/2020/06/18/supreme-court-daca-decision-328255.

3 Joseph R. Biden, Jr., Memorandum for the Attorney General [and] the Secretary of Homeland Security,
“Preserving and Fortifying Deferred Action for Childhood Arrivals (DACA).” (Jan. 20, 2021),
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/preserving-and-fortifying-deferred-actio
n-for-childhood-arrivals-daca/.
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for the Fifth Circuit—but also make a clear statement through this rulemaking: Neither the limits
of DACA 2012 nor any interim legal interpretations should override the Biden-Harris
administration’s values in striving to protect immigrant youth, plus their families, robustly and
enduringly.

From a litigation perspective, the Supreme Court’s June 23, 2016, non-precedential
affirmance without opinion6 of the Fifth Circuit’s preliminary injunction7 blocking Deferred
Action for Parents of Americans and Lawful Permanent Residents (DAPA) and expanded DACA
does not bind DHS.  Nor does the Court’s 2020 Regents decision restrict expanding DACA and
including family members.8 Other courts have been and will likely again be presented with
similar questions,9 and DHS is completely justified in continuing to litigate the Texas district
court’s mistaken decision until a single, final disposition emerges.  Simultaneously, bold
rulemaking is both feasible and necessary for the administration to do everything in its power to
fortify DACA.

B. Eligibility Criteria

(i) Age Limits and Continuous Residence

A key part of the proposed rule that must be improved is its age-eligibility requirements,
including how old someone has to be when entering the United States (currently under age 16)
and their age at application (currently no older than being born on June 16, 1981).  Both these
criteria are at odds with the fundamental objective of DACA to protect immigrant youth who
came to the U.S. as children.

First, the age limit of 16 at time of entry excludes children as defined in the INA. See,
e.g., 8 U.S.C. § 1101(b)(1) (“The term ‘child’ [as used in subchapters I and II] means an
unmarried person under twenty-one years of age . . . .”).  JAC’s work and expertise
comprehensively reject negative narratives about “deserving” versus “undeserving” immigrants
that such age cut-offs arbitrarily represent.  JAC’s work also reveals how inappropriately our
legal systems and government programs perceive children of color to be adults prematurely, and
therefore not deserving of protections and accommodations necessary for children.  We are
especially concerned by the proposed rule’s repetition of the (former DHS Secretary) Napolitano
Memo’s refrain that DACA applicants “lacked the intent to violate the law.”10 This language is
divisive and wrongly casts aspersions on other immigrants, including the parents of immigrant
youth who made and continue to make so many sacrifices for their children’s betterment.

10 Proposed Rule, 86 FR at 53739.
9 See, e.g., Batalla Vidal v. Baran, No. 1:16-cv-04756 (E.D.N.Y.) (complaint filed Aug. 25, 2016).
8 DHS v. Regents of the Univ. of Cal., 140 S. Ct. 1891 (2020).
7 United States v. Texas, 809 F.3d 134 (5th Cir. 2015).
6 United States v. Texas, 136 S. Ct. 2271 (2016).
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Second, we strongly reject the upper age limit.11 Apart from DHS’s perceived messaging
preferences, we see no convincing basis for treating an individual who came to the United States
as a child and is 40 years old today differently from an identically-situated person who happens
to be slightly older at age 41.  Imposing the 2012 age limits uncritically without offering
alternatives is starkly contrary to DACA’s rationale.  The two people described should both
qualify for administrative relief to “allow them to work to support themselves and their families,
and to contribute to our economy in multiple ways.”12 Classifying them separately for eligibility
purposes is deeply flawed and, at bottom, arbitrary.

Third, and relatedly, the final rule should not contain a 15-year continuous residence
requirement undermining DACA’s objectives by excluding all children crossing after mid-2007,
five years before DACA began.  Continuous residence should be for an attainable period not
exceeding the five years initially required by DACA 2012, and incorporating a universal
exception for brief, casual, and innocent departures, not the unsupportable distinction between
departures before and after August 15, 2012.  The implications of a bright-line rule that “[a]ny
travel outside of the United States on or after August 15, 2012, without prior DHS authorization,
such as advance parole, would be considered an interruption in continuous residence”13 are
severe and unfair, as a brief emergency trip in the past nine years should not automatically
disqualify someone from applying.  There are many reasons why an individual might need to
interrupt her residence in the United States and travel abroad.

Maintaining these requirements would render DACA obsolete in a few short years.
“Sun,” for example, is a college student who must also clean houses to help pay tuition.  She
arrived in the United States in 2008 at eight years of age, making her ineligible for the work
authorization and financial assistance available to those with DACA.14

(ii) Education Requirements

DACA has made an enormous difference in the family, educational, and professional
lives of immigrant youth, and the proposal would beneficially extend these personal and social
gains.  Yet its requirements are not sensitive, as they should be, to differential access to education
experienced by immigrant youth in various parts of the United States.  Patchwork tuition and
enrollment rules mean inconsistent higher-education opportunities for immigrant youth, as

14 Danya Perez, “Showing its age, DACA can’t protect many Dreamers heading to college in San Antonio.” San
Antonio Express-News (Mar. 2, 2021),
https://www.expressnews.com/news/education/article/Showing-its-age-DACA-can-t-protect-many-15993569.php.

13 Id. at 53767.
12 Proposed Rule, 86 FR at 53739.

11 Immigrant youth under 15 years of age should also be able to affirmatively apply for protection through family
members, counsel, or other qualified representatives, with appropriate adjustment of other requirements that they
cannot attain.
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documented by the Higher Ed Immigration Portal which concludes that “a significant percentage
still face immigration-related barriers to higher education.”15 Urban-rural divides as well as
income levels are also central determinants of whether enrollment in “education, literacy, or
career training programs (including vocational training)”16 is even possible for every potential
DACA applicant.

While online learning has shrunk some of these barriers, we advocate broader, multiple
eligibility avenues for DACA applicants to demonstrate their diverse achievements and
contributions.  In the pandemic context and afterward, caregiving has displaced many people’s
routines and is rightly more valorized these days.  We recommend complementing the
educational requirements of a new DACA with a caregiving track that recognizes the equal
worth of immigrant youth caring for family members as a significant proportion of their daily
schedules.  Similarly, a community-service track should be added for those who can demonstrate
their commitment to the DACA program’s objectives through structured volunteer activity that
also strengthens their potential employability in the voluntary sector.

C. Criminal Convictions

JAC urges DHS to make major alterations to the criminal-conviction bars contained in
the proposed rule and to scrap entirely its prohibition on approvals for those in Immigration and
Customs Enforcement (ICE) detention.  Furthermore, DACA-eligible youth should be released
immediately once they present a prima facie DACA-eligibility case.  The criminal legal system’s
racially disparate impacts make basing weighty decisions like deferred action on questionable
categorizations of criminal records a discriminatory and inaccurate proxy of merit for deferred
action.  JAC believes categorical criminal-eligibility bars should be stripped entirely from
DACA and replaced with individualized consideration.  In the vast majority of cases, past
interactions with the criminal legal system are completely irrelevant to DACA eligibility and the
program’s objectives.

Many immigrants familiar to JAC self-selected out of applying for initial DACA or
renewals because of fear they would be excluded based on criminal bars far removed from any
proven serious misconduct.  In crafting a better DACA, DHS should instead decouple
immigration consequences from criminal convictions and explode the myth of undeserving
immigrant youth who have interacted with a systemically racist criminal legal system all too
familiar to Black and Brown communities.  If someone has completed the criminal process, they
should not be barred from DACA on that basis, especially not automatically as the proposed rule
contemplates, absent the most extraordinary circumstances demonstrating current concerns.

16 Proposed Rule, 86 FR at 53768
15 See https://www.higheredimmigrationportal.org/states/.
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DACA’s unique and harsh criminal bars, unmoored from the grounds of inadmissibility
and deportability in the INA, unfairly and disproportionately target certain members of the
DACA-eligible population.  The DACA framework singles out selected contacts with the
criminal legal system based on type of offense or conduct, without clear or predictable linkage to
the program’s objectives.  The NPRM states that here “DHS proposes to promulgate regulations
to reflect the Secretary’s enforcement priorities,”17 yet nowhere acknowledges that DACA’s 2012
exclusions—rolled over without any explanation for the lack of change—are out-of-step with
those current priorities: there is only one passing reference to interim DHS guidelines.18

Even though the permanent guidelines were released shortly after this notice,19

consideration of them should be incorporated into final rulemaking so that no one is denied
eligibility for DACA who is not an enforcement priority.  Currently the gap between DACA and
DHS enforcement priorities is wrongly held to be salient only when it harms an applicant.  The
proposal’s statement that where “the DACA guidelines may not align with other current or future
DHS enforcement discretion guidance, USCIS may consider that guidance when determining
whether to deny or terminate DACA even where the DACA guidelines are met” 20 invites future
administrations to all but extinguish the program by determining, as the Trump administration
did, that all immigrants encountered by DHS may be enforcement priorities.

Individualized consideration for those few exceptional cases in which DHS has an
objectively reasonable, particularized belief that criminal history is currently relevant should
account for differences in sentencing or severity of punishment across different localities and
also provide an opportunity for the applicant to respond to and explain the information.
Currently, the proposed rule builds in no such protections, does not require most sentences
described to be actually served, and fails to cut off consideration of past conduct based on the
passage of time (recency).21 These three failings must be remedied.

We also support at a minimum the following changes to the eligibility bars in order to
guide individualized consideration of the few cases meeting DHS’s current top enforcement
priorities:

● Individuals should not be barred from DACA by any single offense, especially
one where a sentence of 90 days or less was imposed.

21 Id. at 53815.  For sentences, felony convictions, defined as being for offenses punishable by a sentence of more
than 1 year, do not require any time served; designated misdemeanors such as domestic violence require
“sentence[s] to time to be served in custody of more than 90 days;” and other misdemeanors are defined only as
punishable by more than 5 days up to 1 year imprisonment.  There are no recency requirements for consideration
(such as a limitation to convictions within the last 5 years) for any offense.

20 Proposed Rule, 86 FR at 53768-69.

19 DHS, “Secretary Mayorkas Announces New Immigration Enforcement Priorities.” (Sept. 30, 2021),
https://www.dhs.gov/news/2021/09/30/secretary-mayorkas-announces-new-immigration-enforcement-priorities

18 Id. at 53769.
17 Id. at 53746.
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● The rule should make clear that expungements in the criminal legal system
eliminate convictions for purposes of DACA eligibility, and should delete INA
§101(a)(48)(A)’s definition of “conviction.”  The definition of “conviction” for
immigration purposes in the DACA adjudication context should instead exclude
an adjudication or judgment of guilt that has been expunged, dismissed, deferred,
annulled, invalidated, withheld, sealed, vacated, or pardoned, or any similar
rehabilitative disposition.

● No conduct committed while a juvenile should be considered for DACA
eligibility.

● The rule should eliminate designated-misdemeanor exclusions, such as domestic
violence and DUIs, from being automatic bars to DACA.22

These much-needed changes could be life-changing for people like Emily, a child
adopted by U.S. citizen parents who wasn’t even aware of her immigration status until she was
terminated from her workplace due to an E-Verify flag.23 Like many others, Emily’s interactions
with law enforcement didn’t take immigration consequences into account, and, as a result, she
avoided applying for DACA or other relief.  She remains undocumented despite having no ties to
her birth country.

D. Work Authorization, Retention, and Renewal

(i) Unbundling Work Authorization and Lawful Presence

The work authorization component of DACA is central to the program and should under
no circumstances be hived off.  Deferred action without the right to legal employment is
second-class status that the proposal correctly identifies “would produce a great deal of human
suffering, including harms to dignitary interests, associated with lost income and ability to
self-support.”24 Ending work authorization would abandon hundreds of thousands of immigrant
youth without jobs or, for many, even drivers’ licenses.  In addition, taking away the
lawful-presence designation accompanying deferred action could wrongly affect post-secondary
education opportunities and eligibility for certain Social Security benefits.

24 Proposed Rule, 86 FR at 53811.

23 Tahmina Watson, “A DACA Saga.” Above the Law (Aug. 3, 2021),
https://abovethelaw.com/2021/08/a-daca-saga/.

22 If these two categories are kept, we strongly recommend defining them with precision.  Domestic violence should
be equivalent to the “crime of domestic violence” deportation ground in INA § 237(a)(2)(E)(i).  And for DUIs,
elements of the offense should be defined to require either a Blood Alcohol Content finding of .08 or higher or a
finding of actually impaired ability to drive safely.  ICE has used such a definition. See ICE, “Frequently Asked
Questions Relating to Executive Action on Immigration (June 17, 2015), https://bit.ly/3wmZIYO.  “Impairment” in
turn should be defined as “to a degree that renders the operator incapable of safe operation.” See, e.g., 36 C.F.R. §
4.23(a)(1).
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(ii) Retention and Renewal

Increasing the security DACA provides immigrant youth goes well beyond the actual
deferred action grant and its intertwined work and presence components.  Immigrant youth, like
all people, need to be able to plan their futures in increments well beyond two years.  JAC
recommends that DHS extend the validity period of DACA grants to at least five years,
comparable to other work-authorizing and student statuses, as well as include a provision for
automatic benefits grants including (i) EADs after 180 pending days for initial applicants; and
(ii) interim extensions of DACA when renewals are not timely adjudicated.  At present,
processing delays have resulted in people being unable to work or losing existing jobs, and
on-going toxic stress.

(iii) Notice and Termination

The rule states that USCIS “may terminate a grant of DACA at any time if it
determines that the recipient did not meet the threshold criteria; there are criminal, national
security, or public safety issues; or there are other adverse factors resulting in a determination
that continuing to exercise prosecutorial discretion is no longer warranted.”25 Terminations are
allowed to be immediate—without providing a Notice of Intent to Terminate (NOIT) or
opportunity to respond—in any case.  Filing Notices to Appear (NTAs) issued by ICE or CBP in
immigration court to place a DACAmented person in removal proceedings terminates their work
authorization and lawful presence without any adjudication of the allegations’ merits.

The final rule should instead provide for notice of proposed grounds for termination and a
fair opportunity to respond before any DACA grant is terminated.  Due process requires greater
fairness and accuracy; notice with a chance to respond before any termination decision is vital.
At a minimum, the agency should continue the important protections provided by the injunction
in Inland-Empire–Immigrant Youth Collective v. Nielsen (IE-IYC).  During the first year of the
prior administration alone, USCIS terminated DACA for more than 1,000 individuals without
notice and a chance to respond, often solely based on a pending minor criminal charge and/or
ICE or CBP issuing an NTA.  Following the IE-IYC injunction, USCIS reinstated DACA grants
and work authorizations to about 450 class members who were still eligible for DACA and had
no pending charges for certain crimes.  USCIS subsequently renewed DACA for many of them.

For over three years, the agency complied, providing notice of grounds for intended
termination and an opportunity to respond to all IE-IYC class members, without any reported
issues—as recognized by the proposed rules themselves.26 These safeguards have protected
DACA-eligible individuals for whom the agency has presented allegedly derogatory information.

26 Id. at 53751.
25 Id. at 53769.
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In some cases, the agency has chosen not to terminate DACA after receiving an individual’s
response.  DHS should continue to provide these important procedural protections.

We also believe fair process requires DHS, in line with how the INA treats removal
orders,27 to “strike the provision regarding automatic termination of DACA solely based on the
filing of an NTA [and] modify it to make termination automatic . . . upon issuance of an
administratively final order of removal.”28 Someone being subject to removal does not provide a
reasoned basis to automatically terminate DACA with all the negative attendant consequences an
abrupt change of status entails.29

IV. Conclusion

JAC underscores that these comments recommend changes that are bold but by no means
unattainable.  These comments resist being overly solicitous to the Texas district court’s flawed
reasoning yet always stand on firm legal ground.  Overall, our suggestions to envision a better
DACA are connected by a common theme of values-based rulemaking that rejects adopting
requirements from DACA 2012 without just cause.  They also refuse to ignore or accommodate
various anti-immigrant stereotypes about fault or criminality that lie behind some of DACA's
restrictions.

By promulgating a more creative and expansive rule to protect immigrant youth’s
families; increase how many are covered; revise eligibility criteria and criminal bars to end
illogical exclusions; and build-in protections to safeguard and encourage applications or
renewals (and protect against inaccurate, unfair terminations), DHS and the Biden-Harris
administration would solidify immigrant youth’s confidence that their homes are—and will
be—here in our mutual communities across the nation.

29 Prior termination should also never lead to automatic denial of renewal.  Many DACA grants have been
terminated based on arrests or charges that did not result in any criminal conviction.

28 Proposed Rule, 86 FR at 53770.

27 8 U.S.C. § 1101(a)(47)(B): “The order ... shall become final upon the earlier of—(i) a determination by the Board
of Immigration Appeals affirming such order; or (ii) the expiration of the period in which the [noncitizen] is
permitted to seek review of such order by the Board of Immigration Appeals.”
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